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l.
The Kind of Proceeding and - |
Nature of the Ruling in the Lower Tribunal

Appellees, Jeffrey A. Horkulic and Rebecca A. Horkulic and
their two children (hereinafter “Horkulics”) filed a_;legal
malpractice action against Attorney William E. ‘Galloway
(hereinafter “Galloway”) for failing to file a personal injury
claim Withiﬁ the statute of limitations. Galloway'’'s
malpractice insurance carrier, TIG: Insurance  Company
(hereinafter “TIG” and/of appellant) and its administrator
Cambridge  Professional Liability Services {hereinafter
- “Cambridge”), were joined as defendants for violations of the
Unfair, Claims Settlement Practices Act. W.Va.. Code §33-11-
4(9) (West 2007.) Pursuant to a motion by TIG and Cambridge,
the Court stayed all proceedings against them until resolution
- of the underlying legal malpradtice claim. The case proéeeded
solely against Galloway for the torts of legal malpractice,

fraud and outrage.

The Horkulics andGalloway by.and through their attorneys
entered into a settlement agreement on May 6, 2005. The
settlement agreement 1included severai material items, The
settlement provision which serves as the sole basis for TIG's
objection and this appeal was Galloway’s agreement to enter a

confessed judgment - on liability and damages totally $1.5




million.  When the settlement was not consummated Horkulics
filed their Motion .td Compel Enforcement of Compromise
Settlement Agreement on August 10, 2005. A éupplement to the
Motion was filed .by Horkulics on November 4, 2005, and the
hearing was held on May 30, 2006, At thé héaring,'Attofney
Williaﬁz Wilmoth, whe had represented Gailowéy' thfoughout. the
settlement negotiations, testified and admitted that there was
a Settlement agreement which included the reguirement that
Galloway would confess liability and damages totaling $1.5
million. Atteorney Wilmoth was the only witness called by the

parties and multiple exhibits corroborated his testimony.

The Circuit Court of Hancock County, .West Virginia,
entered its Findings of Fact and Conciusions of Law and Order
oh August‘ZS, 2006, and found that the settlement agreement as
alleged by appellees Horkulics had been agreed to between
Horkulics and Galloway on May 6, .2005, and at the latest on

August 18, 2005. (Finding of Fact 29, Conclusions of Law 9.)

It should be noted that Horkulics’ motion to compel
enforcement of the settleﬁent agreement only requested
enforcement Qf the agreement between the Horkulics and
Galloway. It was énd is appeliees Horkulics’ position that the
‘settlement agreemenf was between Horkulics and Galloway only,

which 1s the specific reliefl requested in Horkulics’ Motion.
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See Horkulics’ Motion té Cempel Enforcement ~of Compromise
Settlement - Agreement. In addition, Horkulicé’ counsel only
regquested enforcemeﬁt of the agreement at the heéring of May
3a, .2OO6L between the Hbrkulics_ and defendant Galloway.
Transcript from heariﬁg ‘held on May 30, ‘2006. (heréinaftér

“TL7Y, . 14:4.

Horkulics’ counsel further advised the Circuit Court at
the end of the May 30, 2008, hearihg that he had envisioned the
-iséue created by the Motion to Compel as between Horkulic and
.Galloway, T. 118:19, 119:21, and further noted that there may
‘be another rhase to these préceedings where the attorneys would.

actually become witnesses. T. 121:5.

Appellees Horkulics are requesting that this Court affirm
the Cifcuit.Court’s findings of fact, conclusions of law and
order as entered on August 25, 2006, as it relates to the
settlement agreement between Horkulics and defenddnt Galloway.
TIG's appeal does not request that the settlement agreement
between Horkulics and Galloway be overturned. Quite to the
contfary, TIG admitted in its brief that such a finding was
proper: ' |

“The Circuit Court easily could have entered
an order .regarding only Mr. Galloway and
Appellee’s [Horkulics] agreement to enter
into  the proposed settlement. THERE - WOULD
BE NO DISPUTE IF THE ORDER STATED  THAT MR,
GALLOWAY AND THE APPELLEES [HORKULICS]
ENTERED INTO A SETTLEMENT, [Emphasis
added.] See appellant’s brief, p. 23,




Furthermore, appellants_“requested relief” does not in any way
request that the settlement agreement between the Horkulics and
Galloway Dbe changed or modified. TIG's reguested felief
principally affects Galloway who is the true Appellee in this
appeal cése. Nonethéless, 'Horkuliés will respoﬁd to ﬁhe
arguments of TIC because they are without merit.’

I

Statement of Facts

On November 19, 1999, Jeffrey A. Horkulic and Rebecca A.
Horkulic received significantrpersonal injuries resulting from
an automobile cbllision in the State of Ohio. The Horkulics
medical bills were in. excess of $32,000.00 and Mr. ‘Horkulic
missed over 125 days.'of employment . The .Horkulics who were
West Virginia residents employed Attorney William E. Galloway,
who had offices in Weirton, West Virginia, td represent them in

thelr personal injury claim.

Altorney Galloway failed to séttle cr file Horkulics’
claims within the applicable statute of limitations. Galloway,
wholwas a solo pfactitioner, informed the Horkuliés that the
deadline for filing a complaint had been missed: however, he
did not accépt responsibility for this clear act of malpractice
and indicated to the Horkuiics that he was investigating. To
determine “the person responsible for the miésed deadline.”

See Galloway letter dated December 13} 2001, attached hereto as
5




Exhibit 18. Appellée Galloway obtained, authority from +the
defendants TIG -and/or Cambri&ge to negotiate a settlement with
the Horkulics for his an.malpractice claim. Galloway obtained
permission from the Horkulics  to negotiate a settlement but
failed to advise the Horkulics_that he would be negotiating a
settlement with  his own malpracﬁice ‘carrier for This own

malpractice. See Exhibit 18.

When Galloway was unable té negotiaté a settlement with
Horkulics for his malpractice claim, Hdrkulics employed new
counsel and ancther attempt at settlement was unsqpcessful.
Galloway then filed a declaratory ijudgment action in the State
of Chio against his former clients, the Horkulics, requestingga
findiﬁg that Ohio law would apply to the malpractice claim and
that it should be tried in an Ohio Court. Galloway later|
testified that his attempt to obtain Ohio Jurisdiction was
because 1t was his opinion that verdicts were loweﬁ in the
State of Ohio than in West Virginia. The Horkulics were forced
to employ counsel to représent théH1 in. the Chio proéeeding,
which was ultimately dismissed. Attorﬁey Gallecway appealed the
decisibn to an appeiléte court in Chioc who also ruled against

him.

The Horkulics ultimately filed a légal malpractice c¢laim

against Defendant Galloway and also Jjoined Galloway’s




malpractice carrier} TIG, and its administrator, Cambridge, for
violating the Unfair Claims Settlement Practiées Act.  Upon
motion by TIG and Cambridge all claims and discovery were
stayed against them by Order of the Circuit Court of Hanéock

County, West Virginia, entered September 5, 2003.

Appellant TIG. dismissed the first TWo attornéys that
represented Galloway in these proceedings and fhen employed
Attorney William D. Wilmoth, as Galloway’s third attorney of
record. Aftorney Wilmoth is & partner in,.the law firm of
Steptoe & Johnson, in Wheeling, West Virginia, has been a
member of the Stéte Bar of West Virginia for over thirty-one
years,‘was a former United States Attorney and is one of fthe
most reputable attorneys iﬁ the State. T. 23:17. TIG employed
and paid Mr. Wilmoth torrepresent Defendant Galloway in these
proceedings. T. 24:17. Defendant Galloway signed a written

consent to settle. See Exhibit 19 attached hereto.

Pursuant to a request from Attorney Wilmoth a meeting was

held  between him and  Horkulics’ atterney, Robkert P.
Fitzsimmons. During the meeting, two alternative settlement
proposals were discussed. Alternative B, which is not relevant

to this proceeding, provided for a cash payment in exchange for
a release of the malpractice c¢laim. The other alternative

included six material subparts, which were:




{1l) Policy limits, which were believed to be $500, 000
minus the cost of litigation and expenses of approximately

$50,000 for a cash payment of $450,C000;

(2) Defendant Galloway would confess judgment on the issue
of negligence and judgment for damages in the total sum of $1.5

million;

{3) TIG would consent to the Judgment order and the

confessed judgments;

. {4) Horkulics would agree not to execute against Galloway

on the judgment;”

{5) A dismissal with preijudice would be entered in favor

of Defendant Galloway; and

(6) If Defendant Galloway filed any claim against TIG or
Cambridge, Horkulics would receive a percentage. See August

25,‘2006, Order, finding of fact 10.

TIG"s senior corporate claims analyst, Mark S. Rapponotti,

sent a letter to Attorney Wilmoth dated May 6, 2005, giving him

Y The attorneys had believed that the policy limits of $500, 000 would be
reduced by fees and expenses which they estimated to be approximately
550,000, thereby providing for a cash payment of $450, 000. Upon review of
the policy, it was later determined that this was not correct. and the policy
limits were, in fact, $500,000, thereby explaining the difference between
the original $450,000 cash offer and the ultimate 5500,000 cash payment
found as part of the settlement.
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authority to settle the malpractice claim for $500,000 but
indicated that TIG would not agree to Item 3 of the settlement
proposal, i.e. TIG would consent to thg judgment order and the
confeséed judgmenﬁ. See Exhibit 1, May 30, 2006, transcript.
According to the testimony of Attorney Wilmoth, who ‘was the
only witness called at the May 30, 2006, hearing, he met with
Horkuiics’ rcounsel'.and, Conferenced. in kby' phone TIG's c¢laims
repfeéentative Mark 5. Rapponotti, who is also an attorney, and
théy agreed that TIG would not have to consent to the confessed|
Judgment but Galloway would ngnetheless file it and TIG could
place its objections on the record. Attorney Wilmoth testified
“at that point there was a settlement which protected Bill
Galloway’s personal assets and settled the malpractice claim.”
T. 31;13. Attdrne? Wilmoth also testified.that TIG had agreed
to alléw Galloway to enter the confessed judgments.' It-was'nét
until léter that TIG‘“begaﬁ making noiseé over the confessed

judgments. T. 32:18.

-Following'.the May 6, 2006, meeting, 1t was clear that
Hdrkulics’ and Galloway’s representatives and attorneys had =
meeting of the minds as was -evidenced by Attorney Wilmoth's
testimony indicating: |

"It was my opinion that at that time TMay 6,
2006] the case was settled. T. 33:15...Yes,

sir, I thought +the case was settled.” T.
35:13.




wWithout doubt, Attorney Wilmoth believed there was a settlement
agreement which inciluded a confessed judgment to be filed by

Defendant Galloway. See T. 35:16.

'According to the testimony of Attorney Wilmoth, Mr.
Rapponotti never expressed any reservations about policy
language or reservations of rights in discussing the settlement
in May of 2005. T. 36:11. On May 24, 2005, Attorney Wilmoth
e-mailed TIG's senior claims analyst, Attorney Rapponotti, and
advised him that they had provisicnally settled the Horkulics’
case, and included within that e-mail the following statement:

"Plaintiffs wanted TIG to agree to the entry
of the consent judgment, which TIG was not
inclined to do. Therefore, Plaintiffs will
file a ‘Motion  for  Entry of Consent
Judgment,’ TO WHICH MR. GALLOWAY WILL. AGREE

(TO PROTECT HIS ASSETS)” [Emphasis added.]
Exhibit 2, May 30, 2006, transcript.

Attorney Rapponotti acknowledged the e-mail from Wilmoth
and thanked him for responding to his inquiries. Exhibit 2 -
May 30, 2006, transcript. Attorney Wilmoth testified at the
May 30, 2006, hearing that Gallowéy’s consent judgment on
liability and damages was, in fact, part of the agreement. T.
38:21, 39. Relying upon this agreement,.plaintiffs"counsel
wrote éeVeralI letters inquiring as to when the proceeds and
release would. be sent.. See Exhibit No. 3, May 30, 2006

transcript. Significantly, Attorney Wilmoth testified that he
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had 'no question in his mind that a settlement agreement had

been reached in May of 2005. T. 40:12.

Following the May, 2005, settlement agreement the record
réflects that TICG became sﬁricken with post—éettlement remorse
and attempted to sabotage the seftlement agreement by issuling a
reservation éf rights letter and going after Mr. Galloway
pers§nally if need bhe. T. 42:3. According to Gailoway’s
attorney,- TIG"s undermining efforts were taken éfter the
parties had entered into a settlement agreement._T. 42:8. Once
again, it should be emphasized that the. only feature of the
settiement which was being objected to by TIG was Gallowéy’s

confession of Jjudgment on iliability and damages.

_'Although under the terms of the agreed—upon. settlement
TIG did not have to consent and could aétually chject to the
confessed Judgment, . TIG nonetheless became troubled by the
confessién provision. Presﬁmably this was because TIG
recognized that the confessed judgment would serve to eliminate
prcof of the actual damages 1ncurred by the Horkulics in the
Unfair (Claims Settlement Practices Act claim. The motive for
TIG"s conduct is obvious. TIG,.who received valuable premium
doliars from Attorney Galloway in order to protect his
interests, was now attempting to sabotage the entire settlement

in order to benefit itself in the wupcoming Unfair Claims

11




Settlement Practiceés Act case and was willing to throw its
insured GalloWay to the wolves in order to protect their own

hide.

Attorney Wilmoth testified that he had a conversation with
his client Galloway on Méy 20, 2005 and in that conversation|
Galloway told him to “push the settiement forward as self
protection because it ﬁrotected his assets from being gotten at
by anyone” and after Conferriné with his personal attorney he
“conéented ~to the settlement” whiéh ~included the confessed

judgment. T. 56, 57.

On  August 10, 2005, Horkulics filed their “Motion to
Compel Enforcement of Compromise Settlement Agreement” becauss
no monies had been paid and the release had not been tendered

for review.

On August 18, 2005, Attorney Wilmoth received a call erm
a threesome of attorneys representing TIG, naﬁely, Flaherty,
Zerman. and Ruberry, the later two of which are Chicago
éttorneys and they discussed the Motion to Compel and previous
settlement discussions. This foursome of TIG attorneys then
conferenced in Horkulics’ counsel, Robert P. Fitzsimmons, and
corrected the cash offer from the $450,000.00 figure to the
$500,000 figure because they had determinéd that expenses would

not be a deduction from the limits. T, 59:22.
12




Atterney Wilmoth festified that all of the participants in
the August 18, 2005, phene eonversation; specifically including
the three TIG representatives and himself, together with
Horkulics’ .counsel, again agreed te the settlement, which
speeifically includedi that Galloway would file the confessed
judgments on iiabilify and damages of $1.5 millionf and TIG
would file an objection. T. 61:11, 18; See also Exhibit 17,

Méy 30, 2006, transcript.

The material parts of the August 18, 2005, reaffirmation
of settlement were memorialized in a September 1, 12005, letter
from Attorney FltZSlmmons to Attorneys Flaherty and Wilmoth,
and expressly provided in Item 2 that Attorney Galloway would
confess judgment on liability and damages of $1.5 million and
.that'TIG would file objections to the confessicns of Jjudgment.
See Exhibit 5 and the handwritten notes of Attorney Wilmoth =
Exhibitl17,“May-30, 2006, tranecipt. This letter of September
1, 2005, unquestionably evidences | Horkulics counsel’s
confirmation of a settlement which stated iﬁ the initial

paragraph:

“IT IS MY UNDERSTANDING THAT WE DO HAVE A

SETTLEMENT AGREEMENT; WHICE - IS AS
FOLLOWS:...” [Emphasis added. ]

13




in reliance on the agreement, Horkulics’ counsel sent
fhree letiters of inquiry dated Septembef le, 1S5, and 29, 2005.
Exhibits_6, 7 and 8; May 30, 2006, transcript. On Septembher
- 29, 2005, Attorney Wilmoth left no doubkt that a settlement had
been reached and confirmed:

“ACCORDING TO MY NOTES AND RECOLLECTION OF
THE CONFERENCE CALL WE ALL HAD WITH MR.
RUBERRY AND MRS. ZERMAN ON AUGUST 18, I
BELIEVE YOUR SEPTEMBER 1 LETTER {FITZSIMMONS
CONFIRMATION OoF SETTLEMENT) ACCURATELY
REFLECTS THE CONVERSATIONS WE HAD, AND THE
‘RE-STATEMENT' OF THE SETTLEMENT ALREADY
REACHED . ” [Fmphasis added.] Exhibit 9, May
30, 2006, transcript. T

Consistent with . and clearly eﬁident of the settlement,
Attorney Wilmoth wrote to plaintiffs" counsel by letter of
Cctober 28, 2005, ‘asking- him how [Herkulics] wanted the
settlement drafts payable. Thié letter also made inquiry as to
whether plaintiffs still wanted to structure part of the
séttleﬁent monies{_ Exhibkit 10, May 30, 2006, transéript.
~Again, plaihtiffs’.counsel wrote séveral letters requesting the
reléase and/or aspects of the settlemeni. Exﬁibits 12 and 13,
May 30, 2006, hearing. On November 8; 2005, Attorney Wilmoth
wrote a letter to Horkulics’ counsel indibating, I will do a
first draft of the'Reiease as soon as I recelve the Structuréd

settlement language.” Exhibit 14; May 30, 2006, transcript.

On December 20, 2005, Attorney Wilmoth wrote to Horkulics’

counsel, Fitzsimmons, and in this letter admitted:
14




“Though no one ever asked me directly, I
BELIEVE THAT WE HAD A SETTLEMENT. TIG took
the .position that it would object to the
consent judgment portion of the settlement,
‘which would have had no effect on the deal:
either Judge Recht would have overruled
TIG"s objection, or he would have sustained
its objection and not allowed vou to use the
consent  judgment during the bad faith
portion of the trial.” [Emphasis supplied. ]
see  Exhibits 16 and 17, May 30, 2006,
transcript.

In this ‘same letter Attorney Wilmoth further admits that
Attorney Galloway “was compietely on board with every provision
of the settlement until TIG sent him its reservations of rights

letter.” See Exhibits 16, 17; May 30, 20086, transcript.

Clearly, Horkulics letter of September 1, 2005, and
Wilmoth's confirmation of settlement letter of September 29,
2005, evidence that a settlement agreement was reached betﬁeen
Horkulics and Galloway. Exhibits: 5 and 9; May 30, 2006,
franscript. Significantly, Wilmoth’s Séptember 29, 2005,
letter was copied to Galloway, his then personal ¢ounsel,

Cuomo, and one of TIG's Chicago counsel, Zerman.

Attorney Wilmoth, whe had both actual and apparent
authority on behalf of both his client, Galloway, and
Galloway’s 1insurance company, TIG (tripartite relationship),

unequivocally- testified that there was a settlement agreement
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entered into in May of 2005, which specifically included
Galloway’s confessed judgment on liability and damages of $1.5
-million. T. 74:21. Attorney Wilmoth further testified that in
the conference call of August 18, 2005, all three of the TiG
representatives (whe were also attorneys) wers in. agreement.
with the settlement, specifically including the feature of the
confesgsed judgment of liability and damages to be entered by

“Galloway and to be objected to by TIG.

in TIG's petition for appeal they reguested that they not
be ordered to pay the $500,000 policy limits as part of the
overallesettlement ordered by the Circuit Court. Appellant’s
Petition, pp. 16, 17. This relief has been deleted in
appellant’s brief since being remieded by Horkuli¢’s counsel in
his reply brief to the petition that TIG had alteedy paid the
fuil $500,000 to the Horkulics on August. 14, 2006. The

500,000 i1s, therefore, not an issue in this appeal.

At the conclusion of. the May 30, 2006, hearing, it was
Galloway’s attorney who principally estaprlished TIG" s
acguilescence in the settlement. T. 97:9, 104:7. At the
hearing, Galloway was represented by Attorney Joseph Selep and
he elected not to-cail any witnesses. The following exchanges
between the Court and counsel demonstrate that it was Gailoway

who insisted upon the relief against TIG, not Horkulics:

16




“The Court: ...Do I have the authority in
approving this settlement of affecting the
rights of TIC vis~a-vis Galloway?

Mr. Fitzsimmons: Judge, the way I
envisioned this was a Horkulic/Galloway
agreement. '

The Court: I know that.

Mr. Fitzsimmons:  And I think that -that
second phase that you identified, that there
is this other party, because of this
relationship with insurance companies, that
that’s a separate day, and a separate Iissue,
in a separate motion between Galloway and
his 1insurance company, first of all.” T.

118.
"Mr. Selep:...I just wanted to make sure I
understood insofar as Mr. Galloway’s

personal assets are not at risk; that’s from
either plaintiff or from TIG.

The Court: Completely.
Mr. Selep: Completely.

The Court: I don’t know how else to say
it.” T, 126:5.

Attorney Wilmoth’s file that was introduced into evidence
as Exhibit 17 at the hearing on May 30, 2006, also evidences
clearly that a settlement agreement was reached with the
cénfeésed Judgment feature. In these exhibits, the handwritten
notes of Attorney Wilmoth indicate a telephone.conference with
Galloway who “wants to push settlement as self-protection. Has
spoken .with Cuomo. Okay to tell Fifzsimmoné he coﬁsents.”
Altorney Wilmoth’s email of May 24, 2005, indicated that he had

provisionally settled the Horkulics case against William
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Gallcway .and ‘that all depositions had been postponed. The
email proceeds to indicate that “plaintiffs Will file a métion
for entry of consent judgment to which Mr. Galloway will agree
(to protéct his assets).” Attorney Wilmoth’s file, Exhibit 17,
also cbntains a letter from TIG's aftorney'Zerman to Attcrney
Wilmoth dated August 25, 2005{_ which acknowledges ‘that the
settlement was agreed to by Galloway:

“With regard to the consent portion of the

settlement, any such stipulation was agreed

to by the insured, not only without TIG’s

consent, but  in express contradiction to

TIG"s authority,...”

In a letter  of September 29, 2005, from Wilmoth to his
élignt Galloway and his then personal éounéel, Jason Cuomo, Mr.
Wil@oth recounts the chronology of events. Exhibit 17, March 30,
200%, transcript. 'Followiﬁg the May 4, 2005, meeting and
agﬁeement wherein Rapponotti said okay to the items of the
setélement, Wiimoth received an email from Attorney 'Zerman,
representing TIG, on May 13, 2065, which he characterized as
“the insurance company - then began making noises about not
providing coverage if we went through with the consenﬁ

judgment.,..”

Attorney Wilmoth's chronology then describes a conversation
he had with his client Galloway on May 20, 2005, where Galloway
“wanted to push the settlement along as self-protection, he

[Galloway] said he had spbken with Jason and that it was okay to
18 '




teil Robeft Fifzsimmons that he consents to the settlement. i
[Wilmoth] cailéd Robert.FitzsimmonS and relayed that.” Wilmoth
then proceéds to recount the May 24, 20@5, email from him to
Mark Rappcnotti, an attorney/adjuster'in heuse with TIG, “to
tell him that plaintiffs were going to file a motion for entry
of consenf judgment and that Zerman and_Attorney Casey would get
notice of a hearing and would be able to come in and object.”
Wilmoth further notes in this chronclogy that he redeived a:

“"scathing letter from Ms. Zerman...about
misapprehensicns T [Wilmoth] had
supposedly caused.” The letter itself is
full of misapprehensions but I need not
get iInto that.” I [Wilmoth] simply
menticn it because she [Zerman] tells me
that I [Wilmoth] HAVE A FIDUCIARY DUTY
TO. .. TRANSAMERICA IN THAT I -MUST
TAKE...ALL STEPS NECESSARY TO PROTECT THE
INTEREST OF GALLOWAY AND...TRANSAMERICA
[TIG].”

Wilmoth’ s letter‘of_September 29, 2005, then proceeds to
memorialize a telephone conversatioﬁ between Tom Eﬂahérty, Ed
Ruberry, Attorney Zerman; and Wilmoth éna later on Horkulics
counsel, Fitzsimmons,' was added. According to Wilmoth; this
AugustlEB, 2005, éonve:sation.resulted in what he “thought was a

..restatement of the settiement” and this included the
confessed judgment on liability and damages with TIG having the

right to lodge its objection.

Wilmoth’s letter of September 29, 2005, Exhibit 17, May 30,

2006, transcript, reveals the true motive for TIG’s actions in
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trying to sabotage the settlement when he indicates that
“...Transamerica [TIG] has threatened to attempt. to collect from
Mr. Galloway’s own assets part of what Transamerica {TIG} may

later be ordered to pay FOR ITS OWN CONDUCT.” [Emphasis

supplied.] Attorney Wilmoth also indicates in his December 20,
2005, letter, Exhibit 17, May 30,_2006, transcript, that William
Galloway “...was completely on board with evéry provision of the
~settlement until TIG sent  him its reservatiohs of rights
leﬁter.” He further acknowledgés in that same letter “though no

one ever asked me directly, I believe that we had a settlement.”

At the March 29, 2006, hearing held in preparation for the
final hearing on the Motion to Compel, the Court and all
parties, includiﬁg counsel for TIG discussed the procedure .and
roles of éach of the attorneys ana parties. See Exhibit D
attached to the May 30, 2006, transcript. Keeping in mind that
alliclaims against TIG and Cambridge had been stayed and this
settlement arose solely énd exclusively out of the legal

malpractice claim against Defendant Galloway, the Court

indicated that 1t was “hard to see how anybody other than the

two parties to the settlement agreement should [participate].”}

Exhibit D} vage 169, The Court did allow TIG's counsel to be
pfesent and specifically represent any agents of the insurance
company who would be called as witnesses. ‘Further, ccunsel for

Horkulics indicated that he had “no problem with TIG’s counsel
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addressing the Court on areas of privileged materials in order
to protect his client.” See March 29, 2006, hearing transcript

marked as Exhibit D, p. 20.

TIG"s counsel, Flaherty and Zerman, were present throughout
the May 30, 2006, heariﬁg and did, in fact, participate as

limited by the Court and lodged objections.

Prior to the May 30, 2006, hearing, Attorney Wilmoth’s file
(relating only to the settlement discussions) had been sent to
TiG’s counsel Zerman whiéh was‘ultimately—marked and introduced|-
as Exhibit 17 at tﬁe hearing. During the hearing, the Court
provided TIG’s counsel with an additional opportunity to review
the documents in order to voice any objections. T. p. 48, 49,
TIG preservéd its general objectionlto attorney—client privilege
and hearsay at the hearing and Exhibit 17 was admitted.

1N,
ARGUMENTS

A. THE CIRCUIT COURT PROPERLY RULED THAT THERE
WAS A SETTLEMENT AGREEMENT BETWEEN HORKULICS
AND GALLOWAY

When one weeds out all of the extranecus ' rubric and
procedural maneuvering,.it becomes clear that Horkulics mission
was to enfofce the settlement agreement between them and
Galloway. The evidence overwhelmingly dempnstrates that such

an agreement was reached between these two parties which
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incliuded eleven (11) items. See 'Ordei' of. August 25, 2008,
finding of fagt 30 (a-k). TIG haé néw paid the 3$500,000 cash
portion of the settlement to Horkulics and none of thé parties
to this appeal have any meéningful objections as to any.of the
other ifems of. the settlement. The sole and exclusive
objection iﬁ this appeal exists between Galloway and his
insurer TIG as to whether the Circuit Court preperly ruled that
Galloway’s assets would not be at risk from TIG pursuant to an
inquiry made by Galloway’s.attorney, Joe Selep, at the May 30,
2006 hearing. This ruling is memorialized in Conclusions of
Law 13 through 15 and in the Cir;uit Court Ordef of August 25,

2006, page 30.

Horkulics’ original motion to compel enforcement of the
Settlemenf agreément only requested the- énforcement of the
agreement between the Horkulics and Galloway. See Horkulics
Motion to Compel. In addition, Horkulics’ counsel only
requested enforcement of the settlemeﬁt agreement at the
‘hearing of May 30, 2006, between the Horkulics and the
defendanﬁ Galloway. T. 14. Furthermore, Horkulics counsel
advised the Circuit Court at the end of the May 30, 2006,
hearing that he had envisioned the issue created by the Motien
to Compel as between.Horkulics and Galloway, T. 118, 119, and

- further noted that there may be another phase to these
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proceedings where the attdrneys would actually have to take the

witness stand. T. 121.

TIG has adﬁitted that thé. settlement agreement between
Horkulics aﬂd Galloway 1is proper and should be enforced;
however,_they object to extending the effect cf the settlement
agreement to themSelves.u Specifically,'TIG both in its brief
and petition for appeal admits that the Circuit Court could
have entered an Order regarding Mr. Galloway and Horkulics

agreement. TIG further admits “THERE COULD BE NO DISPUTE BY

TIG IF THE ORDER ONLY STATED THAT MR. GALLOWAY AND [HORKULICS)

ENTERED INTO A SETTLEMENT.* see TIG's petition for appeal p-

16 and brief, p. 23.

At a minimum the evidence supports a finding that there is
a settlement agreemeﬁt between Horkulics and Galloway as- set

forth in the Circuit Court’s August 25, 2006, Order.

B. THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION IN
RULING THAT TIG HAD NO STANDING TO ACTIVELY PARTICIPATE
IN A HEARING TO ENFORCE A SETTLEMENT AGREEMENT AGAINST

ITS INSURED GALLOWAY

TIG attempts to argue that it was deprived of a “property
interest” without due .process of law; however, they fail to

identify the actual or existing property interest within the 11

23




items contained in the settlement agreement that constitute

their property.

Any property interest TIG had in paying the ordered cash
has become Mmoot by their payment of the $500,000 after the
Circuit Céurt’s Order. This payhent was made by TIG and they
are not.seeking in this appeal the refufn of such money. Fér
all intents and purposes, TIG waived any right to claim that
they have been deprived of property becausé of the Order to pay
5500, 000. Quite to the conﬁrary, they have elected to make'the
payment. without any type .of reservation or condition.
Obviously, TIG concedes that the $500,000 cash éayment pursuant
to their insurance'policy on Galloway was properly made because
they recognize that a settlement agreemenf was, in fact,

effectuated between Galloway and Horkulics.

In analyzing the other teﬁ (10) items of the settlement,
it is clear that TIG has absolutely no property interest in any
of Such*items. From the remaining ten (10) ditems, nine (9) are
solely cand  exclusively elements relating to Galloway or
Galloway’s property interests and the ocnly additional item
would be Item (g) which permits TIG to file an objection to the
confessead judgments. This provision grants té TIG rights and

in no way could ever be construed as constituting the taking of
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property. Therefore, TIG has no property rights in any element

ol the settlement agreement.

- T1G complains that there was a large amount of property at .
issue, namely the 1.5 million [confessed] .judgment. The
confessed judgment ‘is net a property right of TIG and
represents a method o determine daﬁages in the. underlying
legal malpractice case.- If & jury was to determine damages in
the.underlying_case, TIG would not have a right to participate.
Likewise, if a Judge made such a finding in the underlying
legal malpractice case, TIG would once again not be able to
participate. Conceivably damages could be determined by other
methods includiﬁg requests for admission_or summary Jjudgment,
at least.to the extent that damages would be liguidated and

provable.

It ié significant to note that TIG has the right to file
objections to the bonfessed judgment which is a safeguard to
TIG and‘not a taking of a property interest. The effect.of the
confessed judgments and/or +their wuse at later proceedings
involving TIG (Unfair Claims Settlement Act Violation Claim) is
an.evidentiary matter for‘the trial court to decide from an
admissibility stahdpoint and/or potentially as to the legal

effect given in the jury instructions.
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Shortly aftér the amended complaint was filed, TIG moved
te bifurcate ali proceedings. This motion was granted and the
legal malpractice claim proceeded including TIG’s dismissal of
TWo separate law firms that had represented Galloway. TIG then
enployed .William. Wilmoth to represeﬁt the interests of
Galloway. As in all cases invelving anuinsured,.the attorney
also serves as the insurer’s agent in communicatinglsettlement
information to the claimant. Such was clearly the case here
when Attorney Wilmoth, . initiated settlement negotiations
intended to prétect.his client Galloway but bylnecessity also
cloaked him with the authority to speak on behalf of his
clien£’s insurance carrier TIG. This relationship is
customafily callea, a tripartite relationshib which has been.

geﬁerally utiltized to analyze discovery and privilege issues

involving extra-contractual causes of action. See State ex rel.

Allstate 1Ins. Co. v Gaughan, 203 W.Va. 358, 508 S.E.2d 75

(W.Va. 1998).

Horkulics called William Wilmoth to testify at the hearing
in this matter and Galloway and his attorney were present
throughout the entire proceeding. For whatever reason,
Galloway elected not to call any Qitnesses. William Wilmoth
was and is a partner in the law firm of Steptoe &—johnson and
has practiced law for 31 years. He 1is a former Uﬁited States

Attorney for the Northern District of West Virginia, and has
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handled _ hundreds, if not, thousands of damage ~claims
prihcipally on behalf of insureds. Mr. Wilmoth is one of the

most respected attorneys in the State of West Virginia.

Clearly, aﬁ least for the purposes of the settlement
negotiations, Attorney Wilmoth was an agent or at a minimum an
apparent agent of Galleoway and TIG. The  evidence 1is
overwhelming.that a settlement occurred in May of 2005, and a
restatement of that settlement agreement occurred on August 18,
2005, at which Lime fouf (4)y TIG attorneys, one of which served
~in tﬁe capacity of an adjuster, were present and agreed to the

settlement with Wilmoth and Horkulic’s counsel .

Attorney Wilmoﬁh’s téstimony, letters and file demcnstrate
that a settleﬁent agreement with -each of the eleven .(11)
features previously identified was consummated between
.Horkulics and Galloway. Attorney wilmoth also unequivocally
testified that TIG was in. agreement. with those eleven {11)
items. See Exhibits 2, 5, 9, 16 and 17, attachéd to May 30,

2006, transcript and T. o. 31, 33, 35, 38, 40, 56, 57, 61, 74.

When an attorney appears in a Court proceeding, there is a
strong presumption of his authority to represent such clients
and the burden is upon the party denying .the authority to

clearly show the want of authority. See Syl. Pt. 1, Miranosky
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v. Parson, 152 W.Va. 241, 161 S.E.2d 665 (W.Va. 1968); Syl. Pt.

5, Sanson v. Brandywine Homes, Inc., 215 W.va. 307, 599'S.E.2d

730 (W.va. 2004).

In Sanson, a Motion to Compel a2 settlement had been filed
and the Court, as in this case, held an evidentiary hearing.
The Supreme Court indicated that they could not find that the
Circuit Court “abused ~its discretion by enforcing the
settlement agreement.” The Court noted:

“Where the law commits a determination to a
trial Judge his discretion is exercised with
-Judicial balance, the decision should not be
overruled unless the reviewing Court is
actuated, not by a desire to reach a
different result, -but by a firm conviction
that an abuse of discretion has been
committed.” Sanson, 215 W.Va. at 312, 599
S.E.2d at 735.

TIG has no property interest in the existing settlement
agreemenl and any property interest they would have claimed,
namely the 5$500,000, has been paid theréby making any such
claim moot or waived. ' The evidence demonstrates that a
settlement agreement; occurred between the Horkulics and

Galloway with TIG’s consent. Appellant has not shown that the

Circuit Court abused its discretion.

In addition, to the substantial evidence supporting the
existence of a settlement agreement Dbetween Horkulics and

Galloway which TIG authorized, it should be further noted that
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compromise agreements are favored by the law and are to be

construed as are any other contract. Floyd wv. Watson, 163
W.Va. 65,'254 S.E.2d 687 (W.va. 1979). Specific performance is

available  to enforce 1 compromise agreement assuming other
requisites for this remedy are met, Id. at 690; 48 A.L.R. 2d

211.

Normally, Courts' have considered it their duty to
encourage, rather than to discourage, parties in resorting to
compromise as a mode of adjusting conflicting claims. Sanders

v. Roselawn Mem’] Gardens, Inc., 152 W.Va. 91, 159 S.E.2d 784

(W.Va. 1968).

“Compromise by parties of their differences
is favored by all Courts. When a matter has
thus been put at rest, it should noct be
disturbed except for grave cause.” 1Id., at
792. '

in Allstates Investors, Inc. v. Bankers Bond Co., 343 F.2d

618 (6" Cir. 1965), the Court cited with approval the following

language set forth in Melnick V. Binenstock, 318 Pa. 533, 17¢

Ao 77, 78 (Pa. 1935):

“A compromise or settlement of litigation is
always referable to the action or proceeding
in the Court where the compromise was
effective; it is through that Court that the
carrying out of the agreement should
thereafter be controlled. Ctherwise, the
compromise, instead of. being an aid to
litigation would only be productive of
litigation as a separate and additional
impetus.” Allstates, 343 F.2 at 624,
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The Circuit Court properly exercised its discretion in
allowing only the parties to actively participate in the May

30, 2006, hearing.

C. TIG HAS NO STANDING TO ARGUE THAT FINDINGS FROM THE
SETTLEMENT HEARING “MAY” LATER AFFECT THEM IN ANOTHER
' PROCEEDING

TIG'requesté, at page 24 of its brief, an advisory opinion
about the potential ~admissibility and/cr use of certain
findiﬁgs surrounding the settlement hearing and Circuit Court’s

-Orde: of August725, 2006, TIG has no standing to requést such
ruling from this Court for é proceeding that is ongoing without
.defined issues. TIG"s motion to stay the extra-contractual
proceeding has preﬁented any Heaningful diécovery from having
been conducted in the .Unfair' Claims Settlement Practices Aét
phase of this litigation. TIG now prematurely raises
evidentiary issues._and alleges that there are four (4) such
findings. relating to their acqﬁiescence in the settlement
agreement which “are central to TIG"s defense in the bad faith

~portion of the underlying case.” See appellant’s brief, o. 24.

The settlement is what it is and TIG’s actions are alsc
what they are; however, it is difficult to understand how they
now allege that these findings are central to their défense and

their brief sheds no light on such assertions.
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The main thrust of the Unfair Claims Settlement Practices
Act - cléiﬁl prior to its filing was that TIG and/or Cambridge
authorized their insured attorney to attempt to negotiate a
maipractice claim with his client and then authorized their
attorney to sue his client in a foreign Jjurisdiction in order
to lessen the amounf of his client’s damages. The failure of
TIG and/or Cambridge to atteﬁpt a fair, prompt.and-equitable
Séttlement aftef iiability was clear in the'xnalpracfice cése
was and is a significant claim; However, the existencé of these
claims should not prohibit the Circuit Court from making proper
findings involving the ultimate resolution and settlement of

- the underlying claim.

- Interestingly, appellant dees not in any way explain how

the fouf (4) fiﬁdings are central ﬁQ their defense. Whether
TIG Tikes 1t or not, the four (4) items discussed in. their
brief at page 24 are fihdings that clearly existed in this
proceeding, with the exception of fact 3 that “TIG failed to
. communicate to Mr. Wilmoth that it would not agree tc the
stipulated judgment.” No such finding was made by the Circuit
Court. To the contrary, the Circuit Court found that TIG did
communicate and that they themselves would not consent to the

confessed judgment but can file an objection.
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- It is submitted that the conduct of TIG throughout <this
litigation and their actions as post litigation conduct are
factual issues to be determined by the trial court in the

Unfair Claims Settlement Practices Act litigation.

D. THE MOTION FOR INJUNCTIVE RELIEF WAS FILED BY GALLOWAY
AND IS AN ISSUE NOT INVOLVING APPELLEE HORKULICS. '

Attorney Galloway’s atterneys  filed a motion for
injunctive relief which would affect the rights and duties
between Galloway and his insurer TIG. Horkullics are not

involved in that motion.

Nonetheless, it appears that the Circuit Court did make
findings and'rulings, at the request of Galloway's attorney at
the conciusidn of the hearing, which prevent TIG from seekihg
personal assets against Gallpway-because of his'actions in the
settlement agreement. The Court found ample evidence that TIG
agreed with the settlement and only after the agreement did TIG

raise these issues.

-TIG employed multiple attorneys to represent Galloway in
these proceedings and it was one of these attorneys, Mr.
Wilmoth who initiated and consummated the settlement between

Horkulics and Galloway while maintaining regular correspondence
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and communication with the insurer, who had a contractual

obligation to indemnify Galioway up tc the limits of coverage.

Although the records are clear, inciuding documentation
that TIG fully .consentedl tc  the settlement on éeparate
occasiohs, any misunderstanding as te TIG's rights against its
insured Galloway aie unique to those two parties and/or their
attofneys. Tt TIGRiS dissatisfied with the results obtained by
their attorneys, they can file such actions athhey deem proper

and advisable to address such misunderstandings.

E. THE CIRCUIT COURT DID NOT ERR IN ORDERING THE WAIVER OF
ATTORNEY-CLIENT PRIVILEGE TO THE EXTENT THE ORDER WAIVES
TIG’S PRIVILEGE.

(1) Galloway did not waive the attorney—cllent privilege

belonging to TIG.

Appellant alleges that the Circuit Court 'in ifs August 25?
2006, Order at page 28 permitted.defendaﬁt Galloway‘to wailve
the attorneywclient-privileges belonging to TIG. No such Order
waslentered. Appellant’s cite pége 28 of the Order which reads
in pertinent part that “...defendant GalloWay waives all
attorney-client privilege HE  HAS te any and all documents,
records arid things, maintained by TIG and/or Cambridge and his

or their attorneys.”
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Cbvicusly TIG has nﬁsinterpreted the Court’s Order which
only indicates that Galloway' waives his attorney-client
privilege and the Order goes on to explain that this privilege
is waiﬁed as to any and all documents, records aﬁd things that
have been maintained byVTIG, Cambridge or their attorneys. The

Order does not waive privileges beleonging to TIG.

To the extent the privileges are quasi attornéy—client
privileges, the trial ‘court will have to address the
discoverability .and use of those materials pursuant to this

Court’s dictates in State ex rel. Allstate Ins. Co. v. Gaughan,

203 W.va. 358, 508 S.E.2d 75 (W.Va 1988) .

. (2) The Circuit Court did not err in allowing Attorney Wilmoth to
waive TIG’s attorney-client privileges on matters excluswe!y relating
to the settlement at issue.

As evidenced by the hearing transcript of May 30, 2006,
pagses 44;49, Attorney Wilmoth brought_to the hearing hié file
relating to the negotiations - of the settlement. These
documents were provided tc TIG’s counsel on the Friday before
the Mondéy hearing and the Circuit Courﬁ further provided an
opportunity to TIG's counsel to review these H@terials.during
the hearing and before.comment or introduction. The documents
are marked as Exhibit 17, attached to the May 30, 2006,
transcript. As the Court can see, all of these documents

relate to the specific issue of the settlement which was
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created in large part Ey TIG. 'Clearly, TIG cannot object. to
the existénce.of a settlement and then attempt to hide behind
an  asserted privilege 1in order to secréte relevant evidence.
TIG created,the issue relating to the settlement agreement and
to the ‘extent that the materials contained within Attorney
Wiimoth’s file represent .TIG attorney—élieﬁt privilege
materials they are discove:able and admissible in this

proceeding.

- Furthermore, Attorney Wilmoth reviewed the materials as
did an in—house committee at Steptoe & Johnson to insure that
TIG privileged materials were not disclosed. T. 47. This Court
has the cpportunity to review the documents submitted by

Attorney Wilmoth which are relevant to the negotiations and

discussions surrounding the issue as to whether a settlement

agreement existed..and_ to what extent it would apply against
TIG. | Nothing eérth*shattering outside of settlemént
negotiations and discussions are contéined within these
documents which are wvital to the overall determinétion as to

whether the agreemeﬁt should be compelled.

Interestingly, the appellant TIG does not identify any
document in its brief which, in any way, would prejudice TIG or
which should be singled out as irrelevant or prejudicial to

TIG.
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F. THE CIRCUIT COURT PROPERLY ADMITTED STATEMENTS
CONSTITUTING VERBAL ACTS AND/OR STATEMENTS BY AN AGENT.

Appellanf_ alleges that  Attorney Wilmoth testified that
Mr. Rapponotti, an attorney and adjuster from TIiG, specifically
-agreed to the terms of the settlement. Sée Appellant’s Brief,
p. 32, T. p. 30-31. These statements of Mr. Rapponotti

indicated his agreement to the terms of the settlement.

Appellant alleges that this 1is hearsay testimony and,
therefore, inadmissible pursuant to Rule 802 of the West
Virginia Rules of Evidence. Appellant’s brief pp. 31-33. TIG’s

objection was preserved at the hearing. T. 49.

There 1is a separate category of non-hearsay which is
.designated. as either- a “vefbal act” or “verbal conduct” in
which thé utterance of the words is, in itself, an operative
fact which gives iise to legal consequences. See 29 Am.Jur.2d

Evidence §665.

Similarly, an out~of-court statement, such as Rapponotti’s
Statement( may be cffered to show that an agreement or contract
was formed by the making of that statement because the making
of the statément in  and of itself gives rise to legal
consequences and the mere fact of the utterance is relevant to

the issue as to whether or not *there was an express agreemernt.
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ziegler v. Florida, 402 So. 2d 365 (Fla. 1981), Cert. denied,
455 U8 -1035 (1982). The advisory committee’s note to
subdivision (¢) of tbe Federal Rules of Evideﬁce, Rule 801,
indicates that “the_ effect is to exclude from hearsay the
entire category of ‘verbal acts’ and ‘verbal parts of an act’
in which the statemént itself affects the legal rights of the
parties or is a circumstance bearing on conduct affécting their

rights.” Fed. R. Evid. 801.

Proof of an oral utterance by the party in a contract suit
.constituting ‘the offe; and &acceptance which brought the
contract into. béing are not evidence of assertions offered
testimonially, but rather wverbal conduct to which the law
attaches duties and iiabilities. These are défined as verbal

acts and are, therefore, not hearsay. See Strong, John W.,

McCormick on Evidence §249 (5 Ed. 1999).

In Moen v. Thomas, 267 NW 2d 146, (N.D. 2001), the Supreme

Court of North Dakota held that:

“Statements about the terms of, or assent
to, an oral contract fall within the
category of non-hearsay designated as
‘verbal acts’ or ‘verbal conduct’; The
utterance of the words is, in dtself, an
operative fact which gives rise <to legal
consequences. Id. at Syl. Pt. 4

The Court further explained that “because 3t is the outword

manifestations of assent which govern, not the parties secret
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intentions, it is the mere fact of utterance which is relevant

in determining whether there was an cral agreement.” Id.

In._addition to  being admissiblé as a “verbgl act,”
Rapponctti’s staieménts are admiésible because Attorney Wilmoth
was an agent of TIG at least to the extent of settlement
negotiatioﬁs. In Bulgamott wv. ?erry{ 154 S.W.3d 382, 291 (Mo.
2005), the Court recognized that an attorney hired .by an
insurer to defend an insured has the authority to settle cases
on behalf of the insured. This 1is a cleérly established

principle of insurance law.

Rapponotti’s statements as testified to by Wilmoth also
evidence that Rapponotti and TIG gave Attorney Wilmoth
authority to make certain offers on behalf of Galloway which
affegted TIG. Statements made by a principal tending to show
the authority of an agent are nct considered hearsay. See

Fournoy v. Hewgley, 234 F.2d 213 (10™ Cir. 1956).

The gtatements of attorney/adjuster Rappeonotti as
testified to by Attorney'Wilmoth were adﬁissible and evidenced
TIG' g consentr'to the settlement agreement. These statements
constituted verbal acts and were not hearsay. In addition,

Attorney Wilmoth for purposes of the settlement was an agent on
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behalf of TIG.and his client Galloway. As such, the Statements

by Rappeonotti are clearly admissible.

V.
CONCLUSION

For all of the reascns set forth herein, the'rcifcuit
Court’s Order of August 235, 2006, should be affirmed in its
entirety. At a minimum-all of the proﬁisions of the settlement
should be appréved betﬁeen Horkulics and Galloway, Appellees
Horkulics fequest such further and general rélief as this Court

- deems just and proper.

Respectfully submitted,

JEFFREY A. HORKULIC,
REBECCA A. HORKULIC,
his wife, and JEFFREY
HORKULIC, As Natural
Parent and Legal Guardian
of Stephanie Horkulic and
Benjamin Horkulic, minors
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